STATE OF MICHIGAN

MACOMB COUNTY CIRCUIT COURT

MONTICELLO ESTATES HOMEOWNERS
ASSOCIATION,

Plaintiff,
vs. ~ Case No. 2004-3841-CK
TIMOTHY SIVEC and CATHY BENTSON,

Defendants.
/

OPINION AND ORDER

This matter is before the Court for a judgment on the st1pulated facts

Plaintiff filed this complaint on September 14, 2004 P1a1nt1ff alleges ‘that defendants-

erected a second building on their lot in violation of the subd1v1s1on $ restnctwe covenants.
Plaintiff thus brought Count I, for violation of the restnctwe covenants,- Coun't:II, forlnulsance
per se, and Count I11, for enforcement of the covenant’s penalty prov1s1on Pla1nt1ff requests that
this Court issue declaratory judgments holding that defendants second building i is a v1olat10n of
the restrictive covenants and that it constitutes a nuisance per se. " Plaintiff also ,requests that this
Court order defendants to remove the offending buildin‘g' (inl‘med\lately and -issule a permanent

injunction restraining defendants from engaging in further violations of the restrictive covenants.

Finally, plaintiff requests that this Court award plaintiff actual costs incurred in prosecuting this

litigation and $500.00 for fragrantly violating the restrictive covenants

On March 29, 2006, the parties presented the Court with st1pulated ﬁndmgs of fact. ‘-

According to the stipulated findings of fact, defendants own a home located at 33036 Montlcello

Drive, Monticello Estates Subdivision, in the City of Sterling Heights. Restrictive covenants
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govern all property located within Monticello Estates Subdivision. In pertinént part, these . o

restrictions provide that “[n]o building shall be erected, altered, placed upon or begpenniltt.edbto‘

remain on any of the lots other than one (1) detached single-family dwelling . . .”‘Stipulazted o
Facts, Exhibit A, § 5. The restrictive covenants do not define the terms “building” or “structure.” -

The parties have provided a photograph of the structure erected by defendants. The parties have:

also attached photographs of several other structures which the parties acknowledge are located

within Monticello Estates Subdivision. These other photog'raphs show a children’s playhousé,“ '

two “portable type sheds,” and a gazebo.

When a matter is submitted to the court on undisputed facts, it is appropriately reviewed :
as a judgment on stipulated facts pursuant to MCR 2.116(A). Appellate courts review such

judgments only for errors of law. Federal Land Bank of St Paul v Bay Park Place, Inc, 162

Mich App 1, 6; 142 NW2d 222 (1987).

In support of its position, plaintiff argues that the law recognizes a strong public pbli(i_y
favoring enforcement of restrictive covenants. Plaintiff points out that defendants agree that the

Bylaws and Covenants of Monticello Estates Subdivision apply to their house. Plaintiff afgués '

that the clear and unambiguous meaning of the term “bﬁildings” shows that the structure erected

by defendants violates the aforementioned covenants. Finally, plaintiff argues that the restrictive

covenants authorize an award of attorney fees in this matter.

In response, defendants essentially claim that, lobking at the deed restrictions as zl‘whble', -

it is not clear that the structure they have erected is a “building” within the meaning of the

restrictive covenants. Specifically, defendants claim that the covenants contemplate the erection

of outbuildings on lots, since they expressly prohibit using outbuildings and other structures as

residences. Defendants further argue that the structure they erected cannot be deemed an -
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“obvious” violation of the restrictive covenants in light of the structures that p_laintiff does i@bt
believe to be “buildings.”

Strong public policy supports the right of propeﬁy owners to create ‘an'd’ enforce

covenants affecting their property. Terrien v Zwit, 467 Mich 56, 70-71; 648 Nw2d 602 (2002).

Courts must normally enforce unwaived restrictions on which the owners of other propefty

covered by the covenants have relied. Id. at 72. Nevertheless, negative covenants must “be

strictly construed against the would-be enforcer, . . . and doubts resolved in favor of the free use

of property.” Stuart v Chawney, 454 Mich 200, 210; 560 NW2d 336 (1997). Thérc_efore,l_courts

will not grant equitable relief unless there has been an ébi/ious violation of the co’jvenan'ts.'

Stuart, supra at 210.

Defendants have not specifically raised the issue of waiver in their brief, but given the

presumption that unwaived restrictions must be enforced, Terrien, supra at 72, the Court shall

address this issue sua sponte. Restrictive covenants are waived only when the character of a

subdivision has been altered to the extent that the original purpose of the restriction has been

defeated. O'Connor v Resort Custom Builders, Inc, 459 Mich 335, 346; 591 NW2d 216 (1999) A

(citation omitted). Waiver will not be found “where the character of the neighborhood 'i'rit‘e,nded'
and fixed by the restrictions remains unchanged.” Rofe v Robinson; 126 Mich App 151, 155;

336 Nw2d 778 (1983).

In the case at bar, the photographs that the parties have attached to their stipulated.
findings of fact represent other structures which the parties acknowledge are located within the ..
subdivision. The Court agrees with defendants’ contention that several of these structures are

technically “buildings” for purposes of the restrictive covenants.! By failing to.recognize that -

! See infra, 4% v Detroit , 218 Mich App 581, 584; 554 NW2d 384 (1996), and accompanying text.
3 ‘ -




these structures fit within its own definition of “buildings” and take action against the anere of

the offending structures, plaintiff has not enforced the restrictive covenants with absolute

uniformity. However, although plaintiff has not been entirely consistent in its e'nfor‘cemen.t,'~

defendants have not demonstrated a change in the character of the subdivision. such that the
purpose of the restrictions has been defeated. To the contrary, while the photographs presented

by the parties suggest that the restrictions have not been rigorously adhered to in all eases, it

appears that the character of the subdivision as intended and fixed by the restrictions remains’

essentially unchanged. Therefore, the Court is satisfied that the restrictions on defendaﬁts’

property have not been waived.

Having determined that the restrictive covenants have not been wdived in this‘ case,'the‘
Court shall now address whether the structure located on defendants lotisan® obv1ous breaclri.

of the restrictive covenants. First, the Court does not believe that the restricti_oh on using

outbuildings as residences renders the prohibition on erecting more than one building per .lot

unenforceable. As noted above, the restrictive covenants provide that “[n]o bulldmg shall be

erected, altered, placed upon, or be permitted to remain on any of the lots other than (1) detached

single family dwelling, and all garages shall be attached . . .” Exhibit A, 1] 5, Supra. The
restrictive covenants also prohibit utilizing any “structure 6f a temporary characteif,',trainler,ﬂ

basement, tent, shack, garage, bam, or other outbuildings . .. asa residence, either temporarlly or a

permanently.” Id., § 9. When interpreting deed restrictions, the Court must conmder all

restrictions as a whole and harmonize all parts as far as reasonably p0351ble. Rofe, supra at-157.

To the extent that these provisions of the restrictive covenants are inconSistent, the Co_urt"“"

finds that such inconsistencies cannot be “harmonized” simply by abrogating the restriction on .,

secondary buildings. Construing the restrictions as a whole, the prohibition on secondér”y
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buildings would be rendered meaningless if permanent Qlitbuildingé could be constrliciéci_' on lots

covered by the restrictions. While the passing reference to “outbuildings” is incongruous given
the prohibition of such buildings, the Court believes that the most reasonable interpretation of

these conflicting provisions is to construe the prohibition against using outbu’il’dihgs as

residences to be a general prohibition of any residential uses wgifhin. the subdivisibn apart from’

single-family homes.

The Court is also satisfied that defendants’ structure is an obvious violation of the

restrictive covenants based on the meaning of the term “building.” The parties acknowledge that
the term “building” is not defined in the restrictive covenants. However, the absen&;é of ‘an

explicit internal definition of a term does not necessarily' render the term ambiguous; rather, the

term is interpreted in accordance with its “commonly used meaning.” Terrien, Supra at 76
(citations omitted). “Building” has been defined as a “relatively permanent, essentially boxlike "

construction having a roof and used for any of a wide variety of activities, as living, entertaining, - '

or manufacturing,” and as a “structure designed for habitation, shelter, __storagé,: t‘radnt_:,
manufacturing, religion, business, cducation and the like. A structure or edifice enclosing a

space within its walls, and usually, but not necessarily[,] covered with a roof” Ali v Detroii, 218

Mich App 581, 584; 554 NW2d 384 (1996), quoting The Random House College chtibndryy: ’

Revised Edition (1984) and Black’s Law Dictionary (5th ed). Plaintiff offers its own deﬁnitriioril

of building as well, defining the term as “any structure, temporary or permanent, having one or

more floors and a roof intended for the shelter and enclosure of persons, animals or propeﬁy.” '
The gazebo represented in Exhibit F of the Stipulated Facts is clearly not a “building”
pursuant to these definitions. However, the four other structures represented in Exhibits C

through F of the Stipulated Facts, which plaintiff does not consider “buildings,” strictly. satisfy
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the definitions of “building” provided above. Neverthe}léss,. tﬂe fact t}.lat" theére may ‘kbe' other
“obvious” violations of a restrictive covenant within défendants’ subdivisioﬁ does not ‘_rgénde"r ]
defendants’ violation of the restrictive covenants any l‘ess.obvi.ous. Thérefér:'e, theCourt 1s
satisfied that defendants’ structure is an obvious violatioil_(;f-the réstricti\}e _'cdv;:nanté and must
be removed. |

The Court now turns to plaintiff’s request for attomey‘fees. Attoﬁley fees are geheréilly
not recoverable unless recovery is expressly auth‘orized‘ by 'céntra;:t, staiﬂté, court ful‘e- A'or‘.,'a
recognized exception to the general rule. Nemeth v Abonmaréhe Dev, Inc, 457 MlCh 1_6, 37-38;
576 NW2d 641 (1998) (citations omitted). Exceptionsj 'to the general rgle must .b-e narfdwly
construed. See, e.g., Brooks v Rose, 191 Mich App 565, 575; 478 NW2d731 ‘ (1991) (citation
omitted). -l F o o

In support of its request for attorney fees, plaintiff cites MCL 559k.206(b)," wﬁiéh pro._vi(ji'es- R
that “the association of co-owners or the co-owner, if sﬁcéesSful” 1n a lawsuit ag'a;ir:ls'tf.a
defaulting co-owner, *“‘shall recover the costs of the procéeding aﬁd .reasonabl‘e att(;méy fees, as
determined by the court, to the extent the condominium dbcﬁments e)épréssly so providg.’;- By its
terms, this statute applies to condominiums. See MCL 559206 | - | |

For the first time in its brief, plaintiff states that Mdnticello Estatgs Sul'ndivis'i!(_m"is a
condominium development. None of the documents pre‘viouslyﬁprese‘riteél to‘ this'Céuft ‘duﬁng
the course of this litigation support this allegation. Therefore;, it is ﬁnclcar -wh'e-zther MC_L’
559.206(b) is applicable to the case at bar. However, evéﬁ if MCL 559.206 ié ’cogtrollinl‘g’, an.

award of attorney fees is not warranted in this matter _éi'nce the restrictive covenants do not

expressly provide for such an award.




The penalty provision in the restrictive covenan_fs pr’oﬁdes thét'élai’ntiff Homéowners
Association has “the right, whenever there shall have been built on a.ny lot in the _subdivisiOn,
any structure which is in violation of the restrictions, tolente.‘r updn_ the'property‘IWhere such
violation exists and summarily abate or remove the same, at the.,expepsé of the oﬁner of -said lot
and charge a fine in the amount of $500.00 in addition to the _expe__n;s'e_td_ correct sazfd violation.”
Exhibit A, § 27, supra (emphasis added).

Taken in context, the Court finds that this penalty pr‘oViSion_en’ti‘tlesJ Plainti_ff to recover
costs incurred in physically abating or removing a st_"ruc_ture w_ﬁich YiOIates, the restrictive
covenants. This provision does not entitle plaintiff to atté’mey.fee's.n The Courti notes that a
separate clause in this paragraph refers to the right of tlie Ass‘oc_;ie-ltion to -“pro(;f;:efl- at law or in
equity to complete a compliance with the terms hereof,;oi' to preven£ any violatibn 6r breach of
any of” the restrictive covenants. /d. This clause, hoﬁever, makes no m'ent'idp' of a “right;:’,'t.()'
recover attorney fees. In fact, attorney fees are not éxﬁressly meﬁtiqﬁed griiywheﬁ ‘—in the_
paragraph at issue. |

The clause containing the reference to “the expense to éor‘rect 's'gid('yié)la:tion'”‘ is set off
from the clause concerning proceedings at law or equity gy the p’hrase ;“[i]ﬁ addit‘im‘;‘ to‘.ﬁhe*
foregoing right.” Id. This indicates that the remedy p;ovided _’fo:rkin thi,s.cl)au's-éA—éntry‘ onto
property, removal of offending structures, and recovery of ass_o‘civat.ed‘ cOstls‘#is ‘separate and
distinct from remedies “at law or in equity.” Furtheif, -irlqr'_nediately"\,(fo\;ll'ow.i:ﬁ'g‘ the clausé
authorizing the award of “the expense to correct said: violatiog,;’ the ‘r.e_str‘iction‘. gog:; énjto.

provide that “[s]uch entry and abatement or removal shall not be deemed a 't'respa'ss.’;' 'Id. |

Therefore, the Court is satisfied that the award of expenses to correct violations isklimited- to the




expenses of physically abating or removing offending stru_etureé. As suCh," plaintiff’s request for
attorney fees must be denied.

In their brief, defendants’ state that “assuming arguendo this Court ﬁnds Defendants’
Playhouse violates the Restrictive Covenants, Plamntiff is,ohly entitled' to $f500.0l0 as a fine.”
Defendant’s Brief at 8. Since the Court has found that deferl_darits"' plthous_e 18 aviolation, arid
since the parties do not dispute the award of $500.00 to-o_lainriff- in‘these‘ circumstances, the
Court is satisfied that the award of $500.00 is warranted. |

Finally, the Court notes that, among the various forms of relief plejntiff rs seeking in this
matter, plaintiff requests a declaratory judgment decreeiug _that defehdant’s. playhouse is a
nuisance per se. However, plaintiff has provided no legal uuthoﬁty in slup.port,.of this reouest. A
party may not merely announce his position and leave it to the court-‘_‘to .d!isoover and rationalize
the basis for his claims, Wilson v Taylor, 457 Mich 232, 243' 577 NW2d 100'(1§§8j- nor rne.y he
give issues cursory treatment with little or no citation of supportlng authorlty Houghton v Keller,
256 Mich App 336, 339; 662 NW2d 854 (2003). Therefore the Court declmes to issue a
declaratory judgment concerning nuisance per se.

For the reasons set forth above, the Court DECLARES that defehdants’ second building
“playhouse” is a violation of the applicable restrictive covenants, the Court OR_DERS defendants
to remove the building from their property, and the Court ENJ OINS thern: from further violations
of the restrictive covenants. Defendant is also ORDERED to pay plamtlff a fine of $500.00.
Plaintiff’s request that this Court declare the playhouse a. nulsance per se is DENIED, and
plaintiff’s request for attorney fees 1s also DENIED. Pursuant.to‘-MCR 2.602(A)(3), rthls Opinion

and Order resolves the last pending claim and closes this case.

IT IS SO ORDERED.
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EDWARD A. SERVITTO, JR., Circuit Court Judge

Michael Chupa, Attorney for Plaintiff

T. Allen Francis, Attorney for Defendants

CARMEL LA EnBiAL

L/th\J!i JI}U\_JE

: P.-i;’AY 12 '20'05

A TR&JE &.uPY
G, COuNTY CLERK

vaé‘ Fhe %@:&A 4 .Sourt Clerk




